
There are two different, unaffiliated companies that use the name MERCK. When this document refers 
to Merck or a company having Merck in its name, its referring to Merck KGaA, Darmstadt, Germany, 
or one of its affiliates. This company uses the firm name "Merck KGaA, Darmstadt, Germany," in the 
United States and Canada, and also uses "EMD Serono" in healthcare, "MilliporeSigma" in life science 
and "EMD Performance Materials" in the performance materials business. The other company, Merck 
& Co., Inc. holds the rights in the trademark MERCK in the United States and Canada. Merck & Co. is 
not affiliated with or related to Merck KGaA, Darmstadt, Germany, which owns the MERCK trademark 
in all other countries of the world. 
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1. Engagement and Execution of the Engagement  
 

 

MERCK Kommanditgesellschaft auf Aktien, Darmstadt, as the "Parent Company". 

(hereinafter: MERCK KGaA) 

 

and  

 

AZ Electronic Materials GmbH, Darmstadt, as "Controlled Company". 

(hereinafter AZ GmbH), 

 

have concluded a control and profit and loss pooling agreement pursuant to Section 291 (1) sentence 1 of the 

German Stock Corporation Act (Aktiengesetz, "AktG") on February 16, 2021 (hereinafter also referred to as 

Intercompany Agreement or Agreement).   

 

The Parent Company is the indirect owner of 100% of the shares in the Controlled Company. Merck 15. 

Allgemeine Beteiligungs-GmbH with registered office in Darmstadt, registered with Local Court of Darmstadt 

under HRB 92696 (hereinafter referred to as "Intermediate Company I"), directly holds 100% of the shares 

in the Subsidiary. Merck Financial Trading GmbH, with its registered office in Gernsheim, registered with 

Local Court of Darmstadt under HRB 90629 (hereinafter referred to as "Intermediate Company II"), holds 

100% of the shares in Merck 15 Allgemeine Beteiligungs-GmbH. The Parent Company, MERCK KGaA, holds 

a 100% interest in Merck Financial Trading GmbH.  

 

In accordance with Section 293 AktG, the control and profit and loss pooling agreement is by statute subject 

to the approval of the general meeting of MERCK KGaA and the shareholders' meeting of AZ GmbH. The 

control and profit and loss pooling agreement shall be submitted to the general meeting of MERCK KGaA for 

approval. A resolution on the consent of the shareholders' meeting of AZ GmbH was passed on February 22, 

2021 in notarial form. Furthermore, entry in the commercial register of AZ GmbH is required for the 

Intercompany Agreement to become effective. 

 

The executive board of MERCK KGaA and the management board of AZ GmbH have submitted a joint report 

(hereinafter referred to as "Joint Report") dated February 16, 2021 in accordance with Section 293a (1) 

sentence 1 AktG, in which the conclusion of the control and profit and loss pooling agreement and the 

agreement itself are explained and justified in detail from a legal and economic perspective.  

 

Section 293b AktG provides that the control and profit and loss pooling agreement must be audited by an 

expert auditor for each party entering into the agreement. 
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The Regional Court of Frankfurt appointed us, HLB Dr. Stückmann und Partner mbB 

Wirtschaftsprüfungsgesellschaft, Steuerberatungsgesellschaft, as the expert joint auditor of the Intercompany 

Agreement pursuant to Section 293c AktG by order dated January 28, 2021 based on the joint application of 

the executive board of MERCK KGaA and the management board of AZ Electronic Materials GmbH. 

 

Based on this order, the executive board of MERCK KGaA and the management board of AZ GmbH have 

jointly commissioned us to audit the control and profit and loss pooling agreement. The subject and scope of 

the audit are derived from Section 293b and Section 293e AktG applied mutatis mutandis.  

 

In carrying out the audit, we had in particular the following documents at our disposal: 

 

▪ Control and profit and loss pooling agreement between MERCK Kommanditgesellschaft auf Aktien, 

Darmstadt, and AZ Electronic Materials GmbH, Darmstadt dated February 16, 2021 (Annex 1) 

▪ Order of the Frankfurt Regional Court of January 28, 2021 (Annex 2) 

▪ Joint report pursuant to Section 293a AktG of the executive board of MERCK Kommanditgesellschaft auf 

Aktien and the management board of AZ Electronic Materials GmbH on the control and profit and loss 

pooling agreement between MERCK Kommanditgesellschaft auf Aktien and AZ Electronic Materials 

GmbH dated February 16, 2021 (Annex 3) 

▪ Minutes of the extraordinary shareholders’ meeting of AZ Electronic Materials GmbH, Darmstadt, dated 

February 22, 2021 (deed no. 217/2021 of the notary Dr. Wulf Albach, Darmstadt) (Annex 4) 

▪ Commercial register excerpt of MERCK Kommanditgesellschaft auf Aktien, Darmstadt, dated 

March 4,2021 

▪ Commercial register excerpt of AZ Electronic Materials GmbH, Darmstadt, dated March 4, 2021 

▪ Commercial register excerpt of Merck Financial Trading GmbH, Gernsheim, dated March 4, 2021 

▪ Commercial register excerpt of Merck 15. Allgemeine Beteiligungs-GmbH, Darmstadt, dated 

March 4, 2021 

▪ List of shareholders of Merck 15. Allgemeine Beteiligungs-GmbH, dated November 20, 2013 

▪ List of shareholders of Merck Financial Trading GmbH, dated December 5, 2011 

▪ List of shareholders of AZ Electronic Materials GmbH, dated October 21, 2019 

▪ Articles of Association of MERCK Kommanditgesellschaft auf Aktien, Darmstadt, dated July 30, 2020 

▪ Articles of Association of AZ Electronic Materials GmbH, Darmstadt, dated October 21, 2019 

▪ Articles of Association of Merck 15. Allgemeine Beteiligungs-GmbH, dated March 28, 2014 

▪ Articles of Association of Merck Financial Trading GmbH, dated November 15, 2013 

▪ Audited annual financial statements of Merck 15. Allgemeine Beteiligungs-GmbH, Merck Financial 

Trading GmbH and AZ Electronic Materials GmbH, each for fiscal year 2019, which have been issued 

with an unqualified audit opinion. 
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All information and evidence requested by us were provided willingly. The accuracy of the information received 

was not checked separately. The executive board of MERCK KGaA and the management board of AZ GmbH 

have each provided us with a declaration of completeness stating that all documents and information relevant 

to the audit of the control and profit and loss pooling agreement have been provided to us correctly and 

completely. 

 

The responsibility for the content of the contract to be audited lies with the contracting companies. The scope 

of our audit activities does not constitute an audit in accordance with the principles of proper auditing pursuant 

to Section 316 et seq German Commercial Code (Handelsgesetzbuch, "HGB"). Such an audit is not part of 

the audit of contracts pursuant to Section 293b AktG. Our responsibility in this respect is limited to exercising 

due professional care.  

 

We performed our work in February and March 2021 at our offices in Bielefeld. We have documented the 

nature and scope of our audit work in our working papers. 

 

Our reporting takes into account the corporate structure of MERCK KGaA, Intermediate Company I and 

Intermediate Company II and AZ GmbH, as they were described in the documents made available to us and 

up to the date of this report. 

 

In our audit of the contracts, we have observed the professional regulations on independence (Section 319, 

Section 319a and Section 319b HGB in conjunction with Section 293d para. 1 AktG applied mutatis mutandis).  

 

Our responsibility for the audit of the Agreement is determined in accordance with Section 323 HGB in 

conjunction with Section 293d (2) AktG by analogy. The report on the audit of the control and profit and loss 

pooling agreement is prepared solely for the purpose described above. This includes the use for information 

purposes within the scope of reporting by the executive board of MERCK KGaA and the management board 

of AZ GmbH, including publication on the internet as part of the invitation to the annual general meeting of 

MERCK KGaA and submission to the competent court. It is not intended for publication, duplication or use for 

any purpose other than that stated above. It may not be passed on to third parties without our consent. 

 

The "General Terms and Conditions ", version dated January 1, 2017, (cf. Annex 5) shall apply to the execution 

of the engagement and our responsibility, also in relation to third parties. Our liability is determined in 

accordance with Section 1 and 9.2 to 9.6 of the General Terms and Conditions. These engagement terms 

regulate - in addition to the statutory provisions pursuant to Sections 327c (2) sentence 4, 293d (2) AktG as 

well as Section 323 HGB - our liability also towards third parties. 
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2. Subject, Type and Scope of the Contract Review  

 
Subject 
 
The subject of our audit pursuant to Section 293b (1) AktG is the control and profit and loss pooling agreement 

between MERCK KGaA and AZ GmbH.  

 
 
Type and scope 
 
The type and scope of the audit is not explicitly regulated in Section 291 et seq. AktG; the scope of the contract 

audit is stipulated in Sections 293b and 293e AktG. 

 

The subject of the audit of the Intercompany Agreement by the contract auditor is to examine whether the 

control and profit and loss pooling agreement contains the regulatory components prescribed in Sections 291 

et seq. AktG are complete and correct. In contrast to a merger audit, the German Stock Corporation Act does 

not explicitly stipulate the minimum content of intercompany agreements (Unternehmensverträge); however, 

the control and profit and loss pooling agreement is described in an abstract manner in Section 291 (1) AktG 

and its typical content is defined in Sections 301, 302, 304 and 308 AktG. We have therefore examined whether 

the Agreement correctly contains the provisions typical for a control and profit and loss pooling agreement. 

However, it is not our task to confirm that all legal provisions of Section 291 et seq. AktG in the Intercompany 

Agreement were complied with.  

 

In addition, pursuant to Section 293e (1) sentence 2 AktG, if there is at least one outside shareholder, the 

contract auditor must determine whether the proposed compensation and the proposed settlement payment 

are appropriate. Pursuant to Section 304 (1) sentence 3 AktG, the determination of an appropriate 

compensation may be waived if the company does not have an outside shareholder at the time of the resolution 

of its shareholders' meeting on the agreement. This also applies by analogy with regard to the obligation to 

pay a compensation, since an obligation pursuant to Section 305 (1) AktG only arises at the request of an 

outside shareholder, and therefore does not exist if there is no outside shareholder. The control and profit and 

loss pooling agreement concluded does not contain any provision on an appropriate compensation pursuant 

to Section 304 AktG or on a compensation payment pursuant to Section 305 AktG, as MERCK KGaA indirectly 

holds 100% of the shares in AZ GmbH. Consequently, our audit covers solely whether the lack of a 

compensation and a settlement payment in the control and profit and loss pooling agreement is correct. It is 

expressly not our task to carry out the valuations required for the compensation and settlement payments. 

 

The legal representatives of each of the companies involved in the control and profit and loss pooling 

agreement shall, insofar as the approval of the general meeting pursuant to Section 293 AktG is required and 

the exemption clause of Section 293a (3) AktG does not apply, submit a detailed written report pursuant to 

Section 293a AktG in which the conclusion of the intercompany agreement, the agreement in detail and - if 

required - the type and amount of the compensation payment pursuant to Section 304 AktG and the settlement 
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payment pursuant to Section 305 AktG are explained and justified in legal and economic terms. The 

management board of AZ GmbH, together with the executive board of MERCK KGaA, has prepared a report 

pursuant to Section 293a AktG on the control and profit and loss pooling agreement between MERCK KGaA 

and AZ GmbH. There are inconsistent comments in the literature on the extent to which the contract audit must 

extend to the report on the intercompany agreement in accordance with Section 293a AktG. In agreement with 

the prevailing opinion in the literature, we have audited the joint report for obvious inaccuracies only to the 

extent that it contains material information on the content of the control and profit and loss pooling agreement. 

The audit of the completeness and accuracy of the joint report was not part of our audit. 

 

Likewise, the assessment of the appropriateness of the conclusion of the control and profit and loss pooling 

agreement as well as the tax requirements for or the tax consequences of a control and profit and loss pooling 

agreement was not the subject of our work. 

 
 
Audit report 
 
Pursuant to Section 293c (1) sentence 1 AktG, the contract auditor appointed pursuant to Section 293e (1) 

sentence 1 AktG shall report in writing on the results of the audit. Pursuant to Section 293e (1) sentence 2 

AktG, the audit report must conclude with a statement as to whether the proposed compensation or settlement 

payment is appropriate. The audit report of the expert auditor shall therefore state, 

 
■ according to which methods the compensation or settlement payment has been determined, 

■ for what reasons the use of these methods is appropriate, 

■ what compensation or settlement payment would result from the application of different methods, if 

several have been applied. At the same time, the weight given to the various methods in the proposed 

compensation or settlement and the values on which they are based shall be set out; and  

■ what particular difficulties have arisen in the valuation of the contracting companies. 
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Since, in accordance with our explanations above, compensation and settlement payments were not to be 

examined in terms of their amount, but only whether the non-inclusion of compensation and settlement 

payments was correct, the information on the calculation methods and valuation is omitted from our report. 

 

 

 

3. Audit Findings  
 

3.1. Content of the Control and Profit and Loss Pooling Agreement  

 

3.1.1 Classification as a Control and Profit and Loss Pooling Agreement  
 

The control and profit and loss pooling agreement between MERCK KGaA as the parent company and AZ 

GmbH as the controlled company submitted to us for audit is to be classified as a control and profit pooling 

agreement in accordance with Section 291 (1) sentence 1 AktG. It contains the stipulations typical for such an 

agreement, as it provides for the subordination of the management of AZ GmbH to MERCK KGaA as well as 

the transfer of the profits of AZ GmbH defined in the Intercompany Agreement to MERCK KGaA. 

 

The minimum content of a control and profit and loss pooling agreement required under company law is derived 

from Sections 291 et seq. AktG by analogy. The examination of the completeness and correctness of the 

Intercompany Agreement therefore relates to the general information on the contracting parties, the 

determination of the object of the Agreement, the beginning and the term of the Agreement as well as the 

dispensable nature of stipulations on compensation and settlement payments. 

 

 

3.1.2 Participating Contracting Companies and Presentation of the Shareholder Structure  
 

The name and registered office of the companies involved are stated in the control and profit and loss pooling 

agreement and correspond in each case to the entries in the commercial register. 

 

The shareholdings set out in Section 1 of the Intercompany Agreement correspond to the respective lists of 

shareholders deposited in the commercial register. With the exception of the registered office of the 

Intermediate Company II, the name and registered office of the companies named in addition to the contracting 

parties in Section 1 of the Intercompany Agreement correspond to the entries in the commercial register.  
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3.1.3 Control (management) (analogous to Section 308 AktG)  
 

According to Section 2 of the Intercompany Agreement, AZ GmbH places its management under the control 

of MERCK KGaA. MERCK KGaA is entitled to issue instructions to the management board of AZ GmbH 

regarding the management of the company. MERCK KGaA may not issue instructions to the management 

board of AZ GmbH to amend, maintain or terminate the Intercompany Agreement. These regulations 

correspond to the requirements of Sections 291 (1) sentence 1, 299, 308 AktG analogously. They do not 

contain a provision on the obligation to follow the instructions analogously to section 308 (2) sentence 1 AktG. 

Since the general view is that the duty to follow an instruction is the "mirror image of the power to issue 

instructions", in our opinion an explicit provision is not mandatory. 

 

 

3.1.4 Profit transfer (analogous to Section 301 AktG)  
 

The obligation of AZ GmbH to transfer profits shall exist for the term of the agreement, i.e. from 1 January 

2021, 0.00 hours (Sections 4 (1) sentence 1, 8 (2) sentence 1 of the Intercompany Agreement). 

 

Pursuant to Section 4 (1) sentence 1 of the Intercompany Agreement, AZ GmbH undertakes to transfer its 

entire profit to MERCK KGaA. Therefore, in accordance with Section 4 of the Intercompany Agreement, the 

profit to be transferred - subject to the formation of reserves based on Section 4 (2) of the Intercompany 

Agreement - is the annual net profit arising without the profit transfer, reduced by any loss carried forward from 

the previous year and reduced by the amount blocked from distribution in accordance with Section 268 (8) 

HGB and increased by any amounts withdrawn from other revenue reserves in accordance with Section 4 (3) 

of the Intercompany Agreement. 

 

Pursuant to Section 4(2) of the Intercompany Agreement, reserves may only be formed with the consent of 

MERCK KGaA as retained earnings pursuant to Section 272(3) HGB to the extent that this is permissible under 

commercial law and economically justified on the basis of a reasonable commercial assessment. 

 

Pursuant to Section 4 (3) of the Intercompany Agreement, other retained earnings formed during the term of 

the Agreement must be dissolved at the request of MERCK KGaA and used to offset any net loss for the year 

or loss carried forward or transferred as profit. 

 

The transfer of profits may not exceed the amount specified in Section 301 AktG, as amended from time to 

time. The transfer of profits derived from the release of capital reserves (Section 272 (2) no. 4 HGB) or pre-

contractual retained earnings (Section 272 (3) HGB) or from pre-contractual profit carried forward is excluded. 

 

The claim to profit transfer arises at the end of AZ GmbH's financial year and is due at this time (Section 4 (4) 

of the Intercompany Agreement). Pursuant to Section 7 sentence 1 of the Intercompany Agreement, MERCK 
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KGaA is entitled to demand advance payments in the course of the financial year with regard to any expected 

profit transfers from AZ GmbH, if and to the extent as AZ GmbH's liquidity permits the payment of such advance 

payments. 

 

With these provisions, the legal requirements within the meaning of Sections 291 (1) sentence 1 and 301 AktG 

are fulfilled. The agreement of the advance payments is not precluded by provisions of stock corporation law. 

 

 

3.1.5 Loss Compensation (analogous to Section 302 AktG)  
 

Pursuant to Section 5 (1) sentence 1 of the Intercompany Agreement, MERCK KGaA undertakes, in 

accordance with all provisions of Section 302 AktG as amended from time to time, to compensate any net loss 

otherwise incurred during the term of the Agreement, unless such net loss is compensated by using other 

retained earnings formed during the term of this agreement. 

 

The loss to be compensated for shall not be reduced by the withdrawal of capital reserves and pre-contractual 

retained earnings and by pre-contractual profits carried forward (Section 5 (1) sentence 2 of the Intercompany 

Agreement). 

 

Due to the dynamic reference to all provisions of Section 302 AktG, Section 302 AktG is comprehensively 

included. 

 

According to Section 5 (2) of the Intercompany Agreement, the claim for loss compensation arises at the end 

of AZ GmbH's financial year and becomes due with effect as of this date. This substantially corresponds to the 

requirements of the law and case law.  

 

 

3.1.6 Appropriate Compensation / Settlement Payments (analogous to Sections 304 and 305 AktG)  
 

The Intercompany Agreement does not contain any provision on an appropriate compensation pursuant to 

Section 304 AktG analogously or on a settlement payment pursuant to Section 305 AktG analogously. 

Pursuant to Section 304 (1) sentence 3 Act, the determination of an appropriate compensation can be waived 

by analogy if the company has no outside shareholder at the time of the resolution of its shareholders' meeting 

on the intercompany agreement. This also applies by analogy with regard to the obligation for a settlement 

payment, since an obligation to purchase pursuant to Section 305 (1) AktG only arises at the request of an 

outside shareholder. 

 

Outside shareholders within the meaning of Sections 304 and 305 AktG analogously are all shareholders of 

the company with the exception of the other party to the contract and those shareholders who " directly or 
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indirectly benefit from the profit transfer in a similar manner as the other party to the contract due to a well-

founded economic link with the other party to the contract (see German Federal Court of Justice, decision 

dated May 8, 2006 - II ZR 27/05; Hüffer/Koch, 14th ed. 2020, AktG Section 304 marginal no. 2). It follows from 

the security purpose of the provision that shareholders are also not to be regarded as outside if the 

compensation claim granted to them under Section 304 AktG would economically benefit the other party to the 

contract (Spindler/Stilz/Veil/Preisser, 4th ed. 2019, AktG Section 304 marginal no. 21). Thus, shareholders in 

which the controlling company, for its part, directly or indirectly holds 100% of the shares are not outside 

shareholders (Emmerich/Habersack/Emmerich, 9th ed. 2019, AktG Section 304 marginal no. 17). This view 

also corresponds to the legislator's view as set out in the explanations to the Stock Corporation Act, where it 

states: "In principle, all shareholders of the company are outside shareholders with the exception of the other 

party to the contract. However, those shareholders whose assets economically form a unit with the assets of 

the other party to the contract or whose profits accrue to the other party to the contract or to whom the profit 

of the other party to the contract accrues must be treated as equal to the other party to the contract. Therefore, 

shareholders who are directly or indirectly connected with the other party to the contract through the ownership 

of all shares or through a profit transfer or control agreement are not outside shareholders." (explanation of 

the government to Section 295 AktG (Section 284 former version), BT-Drucks IV/171, p. 220)  

 

Intermediate Company I, as the sole shareholder of AZ GmbH, is therefore not an outside shareholder, as it is 

in turn a wholly-owned subsidiary of Intermediate Company II, which in turn is a wholly-owned subsidiary of 

MERCK KGaA. Intermediate Company I is thus indirectly wholly-owned by MERCK KGaA and thus forms a 

single economic entity in the sense mentioned above.  

 

Against this background, the absence of provisions stipulating compensation and settlement payments is not 

objectionable. 

 

 

3.1.7 Effective Date, Duration and Termination of the Intercompany Agreement (analogous to 
Sections 293, 294 and Section 297 AktG)  

 

Section 8 (1) of the Intercompany Agreement provides that the Agreement requires the approval of the 

shareholders' meetings of the contracting companies. In this context, Section 8 (1) of the Intercompany 

Agreement is to be interpreted to the extent that, with regard to MERCK KGaA, the general meeting approves 

in accordance with Section 293(2) AktG.  
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Pursuant to Section 8 (2) sentence 1 of the Intercompany Agreement, it shall become effective upon its entry 

in the commercial register of AZ GmbH's registered office and shall be applicable as of January 1, 2021, 0.00 

hours, i.e. for the first time for AZ GmbH's 2021 financial year. The agreement on MERCK KGaA's right to 

make instructions shall not apply until the Agreement is entered in the commercial register of AZ GmbH's 

registered seat. 

 

The term of the agreement is regulated in Section 8 (3) of the Intercompany Agreement. According to Section 

8 (3) of the Intercompany Agreement, it is concluded for an indefinite period of time. It may not be terminated 

prior to the expiry of five years as of the beginning of the financial year of AZ GmbH in which the Intercompany 

Agreement became effect (minimum term), at the earliest at the end of 31 December 2025. Subject to 

compliance with the minimum term, the Intercompany Agreement may be terminated at the end of each 

financial year of AZ GmbH by giving three months' written notice. The right to terminate for good cause without 

observing a notice period remains unaffected. The Intercompany Agreement also stipulates which facts are 

considered a good cause. The right to terminate for good cause in the event that MERCK KGaA no longer 

holds the majority of voting rights in AZ GmbH (Section 8 (3) sentence 6 of the Intercompany Agreement) is 

subject to interpretation, as there is only an indirect shareholding relationship. 

 

The provisions on the effectiveness, duration and termination of the Intercompany Agreement do not conflict 

with the legal requirements (Sections 293, 294 and 297 AktG). 

 

 

3.2. Joint Report on the Agreement 

 

The management board of AZ GmbH, together with the executive board of MERCK KGaA, has prepared a 

report in accordance with Section 293a AktG on the control and profit and loss pooling agreement between 

MERCK KGaA and AZ GmbH. 

 

We have audited the joint report for obvious inaccuracies in relation to material disclosures in the Intercompany 

Agreement. 

 

There were no indications for objections. In particular, the contents of the Intercompany Agreement is 

accurately described. 
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4. Audit Result  
 

As joint contract auditors appointed by the Frankfurt Regional Court, we have audited the control and profit 

and loss pooling agreement concluded between MERCK KGaA and AZ GmbH in accordance with Sections 

293b, 293e AktG. 

 

We have examined whether the Agreement contains the typical contents of a control and profit and loss pooling 

agreement as defined in Section 291 (1) et seq. AktG by analogy. 

 

As a result of our audit, we find that the Intercompany Agreement contains the components prescribed in 

Section 291 et seq. AktG and therefore complies with the legal requirements in this respect. 

 

The control and profit and loss pooling agreement does not contain any provisions on appropriate 

compensation pursuant to Section 304 AktG and appropriate settlement payment pursuant to Section 305 

AktG. Therefore, we have examined the correctness of the absence of a compensation and settlement 

payment.  

 

There is no need for including such provisions in application of Section 304 (1) sentence 3 AktG, as the 

shareholder of AZ Electronic Materials GmbH, Darmstadt, is an indirect 100% subsidiary of MERCK KGaA at 

the time of the audit and therefore no outside shareholders exist within the meaning of this provision.  

 

 

 

5. Final Statement  
 

We issue the final statement as follows: 

 

"After the final result of our dutiful audit in accordance with Section 293b AktG on the basis of the documents 

submitted to us and the information and evidence provided to us, we confirm that the present control and profit 

and loss pooling agreement between MERCK Kommanditgesellschaft auf Aktien, Darmstadt, and AZ 

Electronic Materials GmbH, Darmstadt, contains the typical components prescribed in Section 291 et seq. of 

the German Stock Corporation Act and therefore complies with the legal requirements in this respect. 
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A declaration within the meaning of Section 293e AktG on the appropriateness of the proposed compensation 

and the proposed settlement payment is not to be made. The control and profit and loss pooling agreement 

does not contain any provisions on the appropriate compensation pursuant to Section 304 AktG and on the 

settlement payment pursuant to Section 305 AktG. These provisions are dispensable in the present case in 

application of Section 304 (1) sentence 3 AktG, since the shareholder of AZ Electronic Materials GmbH, 

Darmstadt, is an indirect wholly-owned subsidiary of MERCK KGaA and thus no outside shareholders exist 

within the meaning of this provision.“  

 

We have prepared this report on the basis of the documents made available to us and the information provided, 

in compliance with the professional principles as laid down in particular in Sections 2 and 43 of the German 

Auditors' Code. 

 
 
Bielefeld, March 4, 2021  
 
 Dr. Stückmann and Partner mbB 
 Auditing Company 
 Tax Advisory Company 
 
 
 
 (Kirchner) (Roll) 
 Auditor Auditor  
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The Parent Company is legally represented by two personally liable general partners without an equity 
interest or a personally liable partner without an equity interest together with an authorized signatory 
with special power of attorney (Prokurist). If only one personally liable general partner without an equity 
interest has been appointed, he/she shall represent the Parent Company alone. Moreover, the Parent 
Company is represented by an authorized signatory with special power of attorney or another 
authorized signatory in accordance with specific instructions of the personally liable general partners 
without an equity interest. 
 
b) AZ Electronic Materials GmbH, Darmstadt, Deutschland 

 
 
The Controlled Company was established on November 20, 2019 as a result of a change in the legal 
form of AZ Electronic Materials S.a.r.l. domiciled in Luxembourg (previously: Registre de Commerce 
et des Societes, Luxembourg, B156074) with a simultaneous cross-border transfer of the domicile from 
Luxembourg to Darmstadt. The Controlled Company is domiciled in Darmstadt, Germany, and 
registered with the Commercial Register of Darmstadt under HRB 99747. The fiscal year of the 
Controlled Company is the calendar year. The Controlled Company's share capital amounts to 
30,861,400.00 EUR. All interests in the Controlled Company are indirectly held by the Parent 
Company. 
 
The managing directors of the Controlled Company are Mr. Rüdiger Demuth and Mr. Dr. Stefan 
Horstmann. In principle, the Controlled Company is represented by two managing directors jointly or 
by one managing director together with an authorized signatory with special power of attorney 
(Prokurist). If only one managing director has been appointed, he/she shall represent the Controlled 
Company alone. 
 
According to the articles of association, the object of the Controlled Company includes the holding and 
management of investments of all kinds. The Controlled Company is entitled to engage in all 
transactions that serve the Company's purpose. 
 
3. Earnings situation of the Controlled Company  
 
The Controlled Company currently has no employees. The fiscal year of the Controlled Company runs 
from January 1 until December 31 of each year. In 2019, the Controlled Company achieved a net profit 
of 12,479,585 EUR. As of December 31, 2019, the balance sheet of the Controlled Company shows a 
total balance of 675,446,403 EUR and an equity capital amounting to 641,766,153 EUR. 
 
4. Explanation of the Agreement and the reasons for entering into the Agreement 
 
The essential content of the control and profit and loss transfer agreement is as follows: 

The Controlled Company subordinates its management to the Parent Company. Accordingly, the 
Parent Company is entitled to issue instructions to the Controlled Company as regards the 
management of the company (Section 2 of the Agreement). The management of the Controlled 
Company retains full authority to make decisions if and to the extent no instructions are issued 
(Section 3 of the Agreement). 
 
The Controlled Company shall transfer all of its profits to the Parent Company during the term of the 
Agreement. Subject to the setting up of reserves under the provisions of the Agreement (see the 
following explanations), the Controlled Company shall transfer the net income arising without profit 
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General Engagement Terms
for

Dr. Stückmann und Partner mbB
Wirtschaftsprüfungsgesellschaft Steuerberatungsgesellschaft

as of January 1, 2017

1. Scope of application

(1) These engagement terms apply to contracts between Dr. Stückmann
und Partner mbB Wirtschaftsprüfungsgesellschaft Steuerberatungsgesell-
schaft - hereinafter collectively referred to as ”German Public Auditor” - and
their engaging parties for assurance services, tax advisory services, advice
on business matters and other engagements except as otherwise agreed in
writing or prescribed by a mandatory rule.

(2) Third parties may derive claims from contracts between German Public
Auditor and engaging parties only when this is expressly agreed or results
from mandatory rules prescribed by law. In relation to such claims, these
engagement terms also apply to these third parties.

2. Scope and execution of the engagement

(1) Object of the engagement is the agreed service – not a particular
economic result. The engagement will be performed in accordance with the
German Principles of Proper Professional Conduct (Grundsätze ord-
nungsmäßiger Berufsausübung). The German Public Auditor does not
assume any management functions in connection with his services. The
German Public Auditor is not responsible for the use or implementation of
the results of his services. The German Public Auditor is entitled to make
use of competent persons to conduct the engagement.

(2) Except for assurance engagements (betriebswirtschaftliche Prüfungen),
the consideration of foreign law requires an express written agreement.

(3) If circumstances or the legal situation change subsequent to the release
of the final professional statement, the German Public Auditor is not obli-
gated to refer the engaging party to changes or any consequences resulting
therefrom.

3. The obligations of the engaging party to cooperate

(1) The engaging party shall ensure that all documents and further
information necessary for the performance of the engagement are provided
to the German Public Auditor on a timely basis, and that he is informed of
all events and circumstances that may be of significance to the
performance of the engagement. This also applies to those documents and
further information, events and circumstances that first become known
during the German Public Auditor’s work. The engaging party will also
designate suitable persons to provide information.

(2) Upon the request of the German Public Auditor, the engaging party shall
confirm the completeness of the documents and further information
provided as well as the explanations and statements, in a written statement
drafted by the German Public Auditor.

4. Ensuring independence

(1) The engaging party shall refrain from anything that endangers the
independence of the German Public Auditor’s staff. This applies throughout
the term of the engagement, and in particular to offers of employment or to
assume an executive or non-executive role, and to offers to accept
engagements on their own behalf.

(2) Were the performance of the engagement to impair the independence of
the German Public Auditor, of related firms, firms within his network, or
such firms associated with him, to which the independence requirements
apply in the same way as to the German Public Auditor in other
engagement relationships, the German Public Auditor is entitled to termi-
nate the engagement for good cause.

5. Reporting and oral information

To the extent that the German Public Auditor is required to present results
in writing as part of the work in executing the engagement, only that written
work is authoritative. Drafts are non-binding. Except as otherwise agreed,
oral statements and explanations by the German Public Auditor are binding
only when they are confirmed in writing. Statements and information of the
German Public Auditor outside of the engagement are always non-binding.

6. Distribution of a German Public Auditor‘s professional statement

(1) The distribution to a third party of professional statements of the
German Public Auditor (results of work or extracts of the results of work
whether in draft or in a final version) or information about the German
Public Auditor acting for the engaging party requires the German Public
Auditor’s written consent, unless the engaging party is obligated to
distribute or inform due to law or a regulatory requirement.

(2) The use by the engaging party for promotional purposes of the German
Public Auditor’s professional statements and of information about the
German Public Auditor acting for the engaging party is prohibited.

7. Deficiency rectification

(1) In case there are any deficiencies, the engaging party is entitled to
specific subsequent performance by the German Public Auditor. The
engaging party may reduce the fees or cancel the contract for failure of
such subsequent performance, for subsequent non-performance or
unjustified refusal to perform subsequently, or for unconscionability or
impossibility of subsequent performance. If the engagement was not
commissioned by a consumer, the engaging party may only cancel the
contract due to a deficiency if the service rendered is not relevant to him
due to failure of subsequent performance, to subsequent non-performance,
to unconscionability or impossibility of subsequent performance. No. 9
applies to the extent that further claims for damages exist.

(2) The engaging party must assert a claim for the rectification of
deficiencies in writing (Textform) [Translators Note: The German term
“Textform” means in written form, but without requiring a signature] without
delay. Claims pursuant to paragraph 1 not arising from an intentional act
expire after one year subsequent to the commencement of the time limit
under the statute of limitations.

(3) Apparent deficiencies, such as clerical errors, arithmetical errors and
deficiencies associated with technicalities contained in a German Public
Auditor’s professional statement (long-form reports, expert opinions etc.)
may be corrected – also versus third parties – by the German Public Auditor
at any time. Misstatements which may call into question the results
contained in a German Public Auditor’s professional statement entitle the
German Public Auditor to withdraw such statement – also versus third
parties. In such cases the German Public Auditor should first hear the
engaging party, if practicable.

8. Confidentiality towards third parties, and data protection

(1) Pursuant to the law (§ [Article] 323 Abs 1 [paragraph 1] HGB [German
Commercial Code: Handelsgesetzbuch], § 43 WPO [German Law regu-
lating the Profession of Wirtschaftsprüfer: Wirtschaftsprüferordnung], § 203
StGB [German Criminal Code: Strafgesetzbuch]) the German Public Auditor
is obligated to maintain confidentiality regarding facts and circumstances
confided to him or of which he becomes aware in the course of his
professional work, unless the engaging party releases him from this
confidentiality obligation.

(2) When processing personal data, the German Public Auditor will observe
national and European legal provisions on data protection.

9. Liability

(1) For legally required services by German Public Auditor, in particular
audits, the respective legal limitations of liability, in particular the limitation
of liability pursuant to § 323 Abs. 2 HGB, apply.

(2) Insofar neither a statutory limitation of liability is applicable, nor an
individual contractual limitation of liability exists, the liability of the German
Public Auditor for claims for damages of any other kind, except for damages
resulting from injury to life, body or health as well as for damages that
constitute a duty of replacement by a producer pursuant to § 1 ProdHaftG
[German Product Liability Act: Produkthaftungsgesetz], for an individual
case of damages caused by negligence is limited to € 4 million pursuant to
§ 54 a Abs. 1 Nr. 2 WPO.

(3) The German Public Auditor is entitled to invoke demurs and defenses
based on the contractual relationship with the engaging party also towards
third parties.
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(4) When multiple claimants assert a claim for damages arising from an
existing contractual relationship with the German Public Auditor due to the
German Public Auditor’s negligent breach of duty, the maximum amount
stipulated in paragraph 2 applies to the respective claims of all claimants
collectively.

(5) An individual case of damages within the meaning of paragraph 2 also
exists in relation to a uniform damage arising from a number of breaches of
duty. The individual case of damages encompasses all consequences from
a breach of duty regardless of whether the damages occurred in one year
or in a number of successive years. In this case, multiple acts or omissions
based on the same source of error or on a source of error of an equivalent
nature are deemed to be a single breach of duty if the matters in question
are legally or economically connected to one another. In this event the
claim against the German Public Auditor is limited to € 5 million. The
limitation to the fivefold of the minimum amount insured does not apply to
compulsory audits required by law.

(6) A claim for damages expires if a suit is not filed within six months
subsequent to the written refusal of acceptance of the indemnity and the
engaging party has been informed of this consequence. This does not apply
to claims for damages resulting from scienter, a culpable injury to life, body
or health as well as for damages that constitute a liability for replacement by
a producer pursuant to § 1 ProdHaftG. The right to invoke a plea of the
statute of limitations remains unaffected.

10. Supplementary provisions for audit engagements

(1) If the engaging party subsequently amends the financial statements or
management report audited by a German Public Auditor and accompanied
by an auditor's report, he may no longer use this auditor’s report.

If the German Public Auditor has not issued an auditor's report, a reference
to the audit conducted by the German Public Auditor in the management
report or any other public reference is permitted only with the German
Public Auditor’s written consent and with a wording authorized by him.

(2) lf the German Public Auditor revokes the auditor's report, it may no
longer be used. lf the engaging party has already made use of the auditor's
report, then upon the request of the German Public Auditor he must give
notification of the revocation.

(3) The engaging party has a right to five official copies of the report.
Additional official copies will be charged separately.

11. Supplementary provisions for assistance in tax matters

(1) When advising on an individual tax issue as well as when providing
ongoing tax advice, the German Public Auditor is entitled to use as a
correct and complete basis the facts provided by the engaging party -
especially numerical disclosures; this also applies to bookkeeping
engagements. Nevertheless, he is obligated to indicate to the engaging
party any errors he has identified.

(2) The tax advisory engagement does not encompass procedures required
to observe deadlines, unless the German Public Auditor has explicitly
accepted a corresponding engagement. In this case the engaging party
must provide the German Public Auditor with all documents required to
observe deadlines - in particular tax assessments - on such a timely basis
that the German Public Auditor has an appropriate lead time.

(3) Except as agreed otherwise in writing, ongoing tax advice encompasses
the following work during the contract period:

a) preparation of annual tax returns for income tax, corporate tax and
business tax, as well as wealth tax returns, namely on the basis of the
annual financial statements, and on other schedules and evidence
documents required for the taxation, to be provided by the engaging
party

b) examination of tax assessments in relation to the taxes referred to in
(a)

c) negotiations with tax authorities in connection with the returns and
assessments mentioned in (a) and (b)

d) support in tax audits and evaluation of the results of tax audits with
respect to the taxes referred to in (a)

e) participation in petition or protest and appeal procedures with respect
to the taxes mentioned in (a).

The German Public Auditor does in performance of the tasks outlined
above consider the published (i) jurisdiction of the respective highest courts,
(ii) jurisdiction of the local tax courts (Finanzgerichte) in those areas of tax
law, which are apparently developing, and (iii) view of the tax authorities.

(4) If the German Public auditor receives a fixed fee for ongoing tax advice,
the work mentioned under paragraph 3 (d) and (e) is to be remunerated
separately, except as agreed otherwise in writing.

(5) Insofar the German Public Auditor is also a German Tax Advisor and the
German Tax Advice Remuneration Regulation (Steuerberatungsver-
gütungsverordnung) is to be applied to calculate the remuneration, a
greater or lesser remuneration than the legal default remuneration can be
agreed in writing (Textform).

(6) Work relating to special individual issues for income tax, corporate tax,
business tax, valuation assessments for property units, wealth tax, as well
as all issues in relation to sales tax, payroll tax, other taxes and dues
requires a separate engagement. This also applies to:

a) work on non-recurring tax matters, e.g. in the field of estate tax, capital
transactions tax, and real estate sales tax;

b) support and representation in proceedings before tax and adminis-
trative courts and in criminal tax matters;

c) advisory work and work related to expert opinions in connection with
changes in legal form and other re-organizations, capital increases and
reductions, insolvency related business reorganizations, admission and
retirement of owners, sale of a business, liquidations and the like, and

d) support in complying with disclosure and documentation obligations.

(7) To the extent that the preparation of the annual sales tax return is
undertaken as additional work, this includes neither the review of any
special accounting prerequisites nor the issue as to whether all potential
sales tax allowances have been identified. No guarantee is given for the
complete compilation of documents to claim the input tax credit.

12. Electronic communication

Communication between the German Public Auditor and the engaging party
may be via e-mail. In the event that the engaging party does not wish to
communicate via e-mail or sets special security requirements, such as the
encryption of e-mails, the engaging party will inform the German Public
Auditor in writing (Textform) accordingly.

13. Remuneration

(1) In addition to his claims for fees, the German Public Auditor is entitled to
claim reimbursement of his expenses; sales tax will be billed additionally.
He may claim appropriate advances on remuneration and reimbursement of
expenses and may make the delivery of his services dependent upon the
complete satisfaction of his claims. Multiple engaging parties are jointly and
severally liable.

(2) If the engaging party is not a consumer, then a set-off against the
German Public Auditor’s claims for remuneration and reimbursement of
expenses is admissible only for undisputed claims or claims determined to
be legally binding.

14. Dispute Settlement

The German Public Auditor is not prepared to participate in dispute
settlement procedures before a consumer arbitration board (Verbraucher-
schlichtungsstelle) within the meaning of § 2 of the German Act on
Consumer Dispute Settlements (Verbraucherstreitbeilegungsgesetz).

15. Applicable law

The contract, the performance of the services and all claims resulting
therefrom are exclusively governed by German law.
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